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	4. 4
INTRODUCTION
The Payment of  Gratuity Act 1972 is a social security enactment. An Act to provide for a
scheme for the payment of gratuity to employees engaged in factories, mines, oilfields,
plantations, ports, Railway companies, shops or other establishments. The significance of this
legislation lies in the acceptance of the principle of gratuity as a compulsory statutory retiral
benefit. The Act accepts, in principle, compulsory payment of gratuity as a social security
measure to the wage-earning population in industries, factories and establishments. Thus, the
main purpose and concept of gratuity are to help the workman after retirement, whether
retirement is a result of the rules of superannuation or physical disablement or impairment of
vital part of the body.
Thus, it is a sort of financial assistance to tide over post retiral hardships and inconveniences.
It is derived from the word ‘gratuitous’, which means ‘gift’ or ‘present’. However, having being
enacted as a social security form, it ceases to retain the concept of a gift but it has to be seen as
a social obligation by an employer towards his employee. Gratuity shall be payable to an
employee on the termination of his employment after he has rendered continuous service for
not less than five years, -
(a) on his superannuation, or
(b) on his retirement or resignation, or
(c) on his death or disablement (five-year service not required) due to accident or disease
In the case of death of the employee, gratuity payable to him shall be paid to his nominee or, if
no nomination has been made, to his heirs, and where any such nominees or heirs is a minor,
the share of such minor shall be deposited with the controlling authority (i.e. government
officer) who shall invest the same for the benefit of such minor in such bank or other financial
institution, as may be prescribed, until such minor attains majority. In computing the gratuity
payable to an employee who is re-employed, after his disablement, on reduced wages, his
wages for the period preceding his disablement, shall be taken to be the wages received by him
during that period, and his wages for the period subsequent to his disablement shall be taken to
be the wages as so reduced.1
1
E.M.Rao (Ed.) O.P. Malhotra, “The Law Of Industrial Disputes”, 6th Ed., 2004, Lexis Nexis Butterworths,
New Delhi. At P. 198
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OBJECTIVES OF THE  ACT
• To provide social security to the employees after retirement
• To act as a social security legislation to the wage-earning population in industries or
establishments.
• Envisioned as a reward for those workers who have served for a long period of time as
faithful employees.
• To impose a statutory liability upon employer to provide payment to employees when
they suffer from any physical disability or death due to any disease or accident arising
out of work.
APPLICABILITY OF THE ACT
The Payment of Gratuity Act 1972 applies to the whole of India. It applies to:
(a) every factory, mine, oilfield, plantation, port and railway company.
(b) Every shop or establishment within the meaning of any law for the time being in force in
relation to shops and establishment in a State, in which 10 or more persons are or were
employed on any day in the preceding 12 months.
(c) Such other establishments or class of establishment, in which 10 or more employees are or
were employed on any day in the preceding 12 months, as the Central Government may notify
in this behalf.
Any shop or establishment shall continue to be governed by the Act even if the no. of its
employees comes below 10 persons at any time in the future. Public charitable and religious
trusts are also covered by this Act, provided that they are shops or establishments within the
meaning of the Shops and Establishment Act applicable to their area of operation and that 10
or persons have been employed by them on any day in the preceding 12 months.2
2
Supra Note 1.
 


	6. 6
PROVISIONS OF THE  ACT
Gratuity is a reward for good, efficient and faithful service rendered for a considerable period.
A workman becomes experienced during the tenure of his employment. This enables him to
move out for better job avenues. Other employers can throw temptations to him. To lose him
may be a loss to the employer. But if he stays on, that is his loyalty to the employer. Section
4 of Payment of Gratuity Act, 1972 provides that gratuity shall be payable to an employee on
the termination of his employment after he has rendered continuous service for not less than
five years.3
➢ Amount Of Gratuity
For every completed year of service or part thereof in excess of six months, the employer shall
pay gratuity to an employee at the rate of fifteen days’ wages based on the rate of wages last
drawn by the employee concerned In the case of a piece-rated employee, daily wages shall be
computed on the average of the total wages received by him for a period of three months
immediately preceding the termination of his employment, and, for this purpose, the wages
paid for any overtime work shall not be taken into account (in a piece rated system there may
not be the concept of basic, DA, HRA, CCA etc.
In the case of an employee who is employed in a seasonal establishment and who is not so
employed throughout the year, the employer shall pay the gratuity at the rate of seven days’
wages for each season. In the case of a monthly rated employee, the fifteen days’ wages shall
be calculated by dividing the monthly rate of wages last drawn by him by twenty-six and
multiplying the quotient by fifteen. The amount of gratuity payable to an employee shall not
exceed Rs. 3,50,000. If there is an award, agreement or contract for a higher amount of gratuity
It is allowed.
➢ Employer To Initiate Calculation and Notice of Payment
Any person eligible to receive gratuity shall make an application to the employer for payment
of the same within the prescribed time. Whether an application is made or not the employer
shall determine the amount payable and give notice to the eligible person/s. The controlling
authority shall perform the following functions.
(i) Specifying the amount of gratuity determined.
3
Gyanendra Saran, Law On Industrial Dispute (Ed. 4th
, Lexis Nexis Butterworths Wadhwa, Nagpur, 2010). P.
56
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(ii) Prescribe the  time limit for payment of gratuity.
(iii) The employer shall arrange to pay the amount of gratuity within thirty days from the date
it becomes payable.
(iv) If not paid within the period stipulated above employer is liable to pay interest for the
delayed payment.
(v) Interest is not payable if the delay was caused due to the fault of the employee and the
employer has obtained permission in writing from the controlling authority for the delayed
payment on this ground.
(vi) If there is any dispute as to the amount payable or the persons eligible to receive it the
employer shall deposit amount as per his calculation with the controlling authority.4
➢ Procedure for resolving the disputes
Where there is a dispute, the aggrieved party shall make an application to the controlling
authority for deciding the dispute. controlling authority shall, after due inquiry and after giving
the parties to the dispute a reasonable opportunity of being heard, determine the matter and
pass appropriate orders.
➢ Powers of controlling authority
The controlling authority shall have the powers in respect of the following matters, namely (a)
enforcing the attendance of any person(b) requiring the discovery and production of
documents;(c) receiving evidence on affidavits; (d) issuing commissions for the examination
of witnesses. Appeal if any shall be made within 60 days from the date of the order. Appeal by
employer will not be admitted unless the disputed amount is deposited appellate authority, after
giving the parties to the appeal a reasonable opportunity of being heard, confirm, modify or
reverse the decision of the controlling authority.
4 Prachi Aggarwal, “Payment of Gratuity Act, 1972: A Critical Analysis" assessed on 06/04/2018 at 4:46pm,
https://www.lawctopus.com/academike/payment-gratuity/
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➢ Forfeiture of  Gratuity
An employee, whose services have been terminated for any act, willful omission or negligence
causing any damage or loss to, or destruction of, property belonging to the employer, shall be
forfeited to the extent of the damage or loss so caused.
➢ Recovery of gratuity
If the amount of gratuity payable under this Act is not paid by the employer, within the
prescribed time, the controlling authority shall, on an application made to it in this behalf by
the aggrieved person, issue a certificate for that amount to the Collector, who shall recover the
same, together with compound interest thereon as arrears of land revenue and pay the same to
the person entitled.
➢ Registration of Establishments
Every employer shall get his establishment registered with the controlling authority in the
prescribed manner and no employer shall be registered under the provisions of this section
unless he has taken an insurance or has established an approved gratuity fund.
➢ Retirement And Superannuation
Retirement means termination of the service of an employee otherwise than on superannuation;
superannuation in relation to an employee, means the attainment by the employee of such age
as is fixed in the contract or conditions of service as the age on the attainment of which the
employee shall vacate the employment. Wages are all emoluments which are earned by an
employee while on duty or on leave, in accordance with the terms and conditions of his
employment and which are paid or are payable to him in cash and includes dearness allowance
but does not include any bonus, commission, house rent allowance, overtime wages and any
other allowance.
➢ Payment Of Gratuity
Gratuity shall be paid to an employee on the termination of his employment after s/he has
rendered continuous service of not less than 5 years i.e. on superannuation, retirement,
resignation, death or disablement due to accident or disease 5
.The period of 5 years is not
5
Section 4A Payment of Gratuity Act, 1972 (39 of 1972).
 


	9. 9
necessary if the  termination of the employee is because of death or disablement. In the case of
death the amount is paid to the legal heirs “Continuous Service” means uninterrupted service
which may be interrupted on account of sickness, accident, leave, absence from duty without
(not being treated as break in service), lay-off, strike, lock-out or cessation of work not due to
the fault of the employee.6
➢ Calculation of Gratuity
Gratuity is calculated at 15 days wages last drawn by the employee for each completed year of
service. The monthly wage is divided by 26 and multiplied by 15. In computing a completed
year of service the period in excess of six months shall be taken as a full year. Gratuity =
Monthly salary x 15 days x No. of years of service. The maximum amount of gratuity payable
under the Act is Rs. 3,50,000.00.
➢ Compulsory Insurance
The Payment of Gratuity (Amendment) Act, 1987 has prescribed provisions for compulsory
insurance for employer’s liability for payment towards the gratuity under the Act from the Life
Insurance Corporation of India established under the Life Insurance Corporation of India
Act,1956 or any other prescribed Insurer. However, employer of an establishment belonging
to or under the control of the Central Government or the State Government are exempted from
operations of these provisions.7
➢ Nomination
Each employee who has completed one year of service is required to make a nomination for
the purposes of gratuity in case of his death.8
There can be more than one nominee. (Form F).
Nominees may be changed at any time by the employee, by giving a written notice to the
employer. (Form H). If no nomination has been made, it shall be paid to the legal heirs of the
deceased employee or if the heirs are minor, the share of such minor shall be deposited by the
controlling authority with a bank till he attains majority.
6 Dhruv Dikshit, “All You Need to Know About Payment of Gratuity Act 1972”assessed on 06/04/2018 at 3:36
pm, http://www.standardmedia.co.ke/article/1143998587/you-can-either-get-gratuity-or-service-pay
7
Section 4A Payment of Gratuity Act, 1972 (39 of 1972).
8
Section -6 Payment of Gratuity Act, 1972 (39 of 1972).
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➢ 13.Protection of  Gratuity
No gratuity payable under the Act shall be liable to attachment in execution of any decree or
order of any civil, revenue or criminal court. However if the employee had agreed to a
deduction from the amount due as gratuity then that amount can be recovered.9
➢ 14.Notice of Opening, change, closing of Establishment (Rule 3)
Once the Payment of Gratuity Act becomes applicable to the establishment, a notice in Form
‘A’ has to be given by the employer to the controlling authority within 30 days. Notice in Form
‘B’ is to be given to the controlling authority within 30 days of any change in name, address,
employer or nature of business. Where an employer proposes to close down the business he
shall submit a notice in Form ‘C’ to the Controlling Authority at least 60 days before the
intended closure.
➢ Penalties
Failure to comply with the Payment of Gratuity Act 1972 entails certain penalties 10
, which are
the following:
(i) For avoiding any payment knowingly makes any false statement or representation shall
be punishable with imprisonment upto 6 months or fine upto Rs. 10,000.00 or both.
(ii) Failure to comply with any provision of the Act or Rules Shall be punishable with
imprisonment upto 1 year but will not be less than 3 months or with fine, which will not be less
than Rs. 10,000.00 but may extend upto Rs. 20,000.00 or with both.
(iii)Any offense relating to non-payment of gratuity under the Act Employer shall be
punishable with imprisonment for a term which shall not be less than 6 months but may extend
to 2 years, unless the court for reasons recorded decides for a lesser term of imprisonment or
fine.11
9
Section - 13 Payment of Gratuity Act, 1972 (39 of 1972).
10
Section -9 Payment of Gratuity Act, 1972 (39 of 1972).
11 The Applicability and Calculation of Gratuity in India;http://www.india-briefing.com/news/applicability-
calculation-gratuity-india-6435.html/#sthash.L3zuyTTW.dpuf
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AMENDMENT
The Act is  recently amended in march, 2018 by Payment of gratuity Amendment Act, 2018.
The Act came into force on 29th march 2018 and lays down the following amendments. The
present upper ceiling on gratuity amount under the Act is Rs. 10 Lakh. The provisions for
Central Government employees under Central Civil Services (Pension) Rules, 1972 with regard
to gratuity are also similar. Before implementation of 7th Central Pay Commission, the ceiling
under CCS (Pension) Rules, 1972 was Rs. 10 Lakh. However, with implementation of 7th
Central Pay Commission, in case of Government servants, the ceiling has been raised toRs. 20
Lakhs. Therefore, considering the inflation and wage increase even in case of employees
engaged in private sector, this Government decided that the entitlement of gratuity should also
be revised in respect of employees who are covered under the Payment of Gratuity Act, 1972.
Accordingly, the Government initiated the process for amendment to Payment of Gratuity Act,
1972 to increase the maximum limit of gratuity to such amount as may be notified by the
Central Government from time to time. Now, the Government has issued the notification
specifying the maximum limit to Rs. 20 Lakh. In addition, the Bill also envisages to amend
the provisions relating to calculation of continuous service for the purpose of gratuity in case
of female employees who are on maternity leave from ‘twelve weeks’ to ‘such period as may
be notified by the Central Government from time to time’. This period has also been notified
as twenty six weeks.12
12
“Payment of Gratuity (Amendment) Act, 2018 brought in force on 29th March, 2018”PIB. 29. Mar,
2018assessed on 09-04-2018 at 2:02pm
 


	12. 12
CASE LAWS
1.In Bakshish  Singh v. Darshan Engineering Works13, it was held that provision of a period of
years service as qualifying period in section 4(1)(b) is one of minimum service conditions
made available to employees notwithstanding financial capacity of employer to bear its burden
and it is reasonable restriction on the right of the employer to carry on business within the
meaning of Article 19 of the Constitution and section 4(1)(b) of the Act is legal and valid. Even
assuming that the presumption that a longer period of service for entitlement to gratuity on
voluntary retirement or resignation is necessary to prevent labour from changing employment
frequently, that consideration has no bearing on the question whether a short period of
qualifying service is violative of Article 19(1)(g) of the Constitution. That Article comes into
picture only if, among others-
(a) It is shown that the short qualifying period of service throws on any particular employer
such financial burden as would force him to close his establishment and
(b) The provision is not one of the minimum service conditions, which must be made
available to the employees.
Hence the provision for a short qualifying period per se is not invalid and cannot be struck
down generally as being violative of Article 19(1)(g) of the Constitution. The provisions of the
Act were meant for laying down gratuity as one of the minimum service conditions available
to all employees covered by the Act. There is no provision in the Act for exempting any factory,
shop etc. from the purview of the Act covered by it except those where, the employees are in
receipt of gratuity or pensionary benefits which are no less favourable than the benefit
conferred under the Act. The payment of gratuity under the Act is thus obligatory being one of
the minimum conditions of service. The establishments which have no capacity to give to their
workmen the minimum conditions of service prescribed by the statute have no right to exist.
2.An employee is entitled for the payment of gratuity if he/she has rendered five years of
continuous service on his superannuation, retirement, resignation, death, disablement.
However, the five years of continuous service is not mandatory in the case where the
termination is due to death or disablement. A retired person is also entitled to gratuity amount
along with his pension. This was held in the case of Allahabad Bank and others v. All India
13
(1994) 1 LLJ 197 (Sc)
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Allahabad Bank Retired  Employees Association14
, where the honorable court held that
pensionary benefits may include both pension amount and gratuity amount but gratuity amount
is a must to be paid to the employees.
3.In a landmark case of Y.K. Singla v. Punjab National Bank15
, the highest court of India, the
Supreme Court had to decide whether an employee whose gratuity has been withheld under
Regulation 46 of the Punjab National Bank (Employees) Pension Regulations is entitled to get
interests because of the delay after the completion of the proceeding? The court held that even
though the provisions of the 1995 Regulations, are silent on the issue of payment of interest,
the appellant would be entitled to interest, on account of delayed payment under the Payment
of Gratuity Act for the benefit of the employee.
4.The Payment of Gratuity Act is complete in itself, therefore, this Act has an overriding effect
on all provisions, regulations and statutes relating to gratuity. The landmark case for this
provision is University Of Delhi vs Ram Prakash And Ors.16
which states that any provision
which is more beneficial for the employees should be considered to be having overriding effect.
5.Definition of employee is substituted in 2009, the Act defines employee as:
An employee is any person (other than an apprentice) employed on wages, in any
establishment, factory, mine, oilfield, plantation, port, railway company or shop, to do any
skilled, semi-skilled, or unskilled, manual, supervisory, technical or clerical work, whether the
terms of such employment are expressed or implied and whether or not such person is
employed in a managerial or administrative capacity, but does not include any such person who
holds a post under the Central Government or a State Government and is governed by any other
Act or by any rules providing for payment of gratuity.17
In Sushil JaIn (Ms.) and ors. Vs. Bhel Shiksha Mandal, madras high court held that a teacher
14
Civil Appeal No. 1478 Of 2004
15
CIVIL APPEAL NO.9087 OF 2012
16
W.P.(C) 2690/2015
17
Section 2(e) of the payment of gratuity act,1972
 


	14. 14
cannot be treated  to be an employee under section 2(e) of the payment of gratuity act, hence,
is not entitled for gratuity under the payment of gratuity act, 1972.18
In case of female employees, family includes female employee, herself, her husband, her
children, whether married or unmarried, her dependent parents and the dependent parents of
her husband and the widow and children of her predeceased son, if any. Where the personal
law of an employee permits the adoption by him of a child, any child lawfully adopted by him
shall be deemed to be included in his family, and where a child of an employee has been
adopted by another person and such adoption is under the personal law of the person making
such adoption, lawful, such child shall be deemed to be excluded from the family of the
employee.
Supreme court in Chamaraju M.C. v Hind Nippor Industrial (P) Ltd.19
, held that work done at
the various units under the same employer are to be counted for the calculation of continuing
period of five years, such employee is eligible for gratuity under the Act. The Apex court
further held that while interpreting the provisions of beneficial legislature, such as payment of
gratuity Act courts should take a liberal view.
6.In Maniben Maganbhai Bhaniya v. District Development Officer,20
workers and aanganwadi
home workers appointed in aanganwadi sector setup under the Integrated Child Development
Scheme are entitled to gratuity under the payment of gratuity act ,1972
18
III L.L.J. 1092 (2004) (M.P.)
19
III L.L.J. 787 (2007) (S.C.)
20
CIVIL APPEAL NO(S). 3153 OF 2022
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CONCLUSION
The Payment of  Gratuity Act, 1927, is a welfare statute provided for the welfare of the
employees who are the backbone of any organisation, company or startups. The gratuity
amount encourages the employee to work efficiently and improve productivity. Recently, by
the Payment of Gratuity (Amendment) Act, 2018, the central government has tried to promote
social welfare by providing leverage to the female employees who are on maternity leave from
‘twelve weeks’ to ‘twenty six weeks’.
However, the scope of this Act is limited to large scale companies or organisations and is not
applicable to organisations where the number of employees is less than 10. Yet, the Act in its
entirety is complete and therefore it overrides other Acts and statues in relation to gratuity. The
only need of the hour is to change or modify the implementation of the Act as this Act is still
not followed by many companies or corporations.
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