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OBSERVATION
SUGGESTION FOR
IMPROVEMENT
BEST PART OF ASSIGNMENT
EVALUTOR SIGNATURE AND DATE-
Case :1 Sh. Sudesh kakkar Vs Sh. Satish Mittal (2018)
Topic: Breach of contract
Introduction:
The case is about an agreement of sale of property bearing number.D/E-53,
Sector 3, DSIIDC Industrial Park, Bawana, Delhi-39 signed between Sudesh
kakkar and Satish Mittal for which Sudhesh kakkar has payed to Satish mittal
and now demanding that whole amount of money should be returned along with
the interest that makes up the total sum to Rs 6,46,500 Parties of the case
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Plaintiff: Sh.  Sudesh Kakkar
Defendant: Sh. Satish Mittal
Issues:
• Plaintiff’s demand to get whole amount of said paid money
along with the interest since according tot them defendant is
responsible for the breach of contract.
• Defendant’s Argument that plaintiff didn’t had enough
money to complete the sale transaction and thus plaintiff is
responsible for the breach of contract.
Facts:
• Plaintiff presented following documents: the plaintiff
examined himself as PW
1 and Sh. Parima Berma as PW 2. The plaintiff has relied up
on the document: Sr. No.
Document Exhibit
1. Copy of Legal Ex.PW1/1
Notice
2. Copy of Legal Ex.PW1/2
• Defendant presented the following documents:
1 Copy of reply to Ex.DW1/A the legal notice already
Ex.PW1/2
(mentioned as Ex.DW1/A) the affidavit
2 Photocopy of Mark C receipt No.9799 dt. 22.01.09
3 Photographs of Ex.DW1/D of the(colly) boundary wall
alongwith CD
• It was found that a legal notice was issued to the plaintiff to
pay the remaining amount to get the said property
transferred in his name, but he failed to do so and it was
mentioned that failing to comply with the agreement will
lead to earnest amount to be forfeited.
• The court also agreed that defendant was unable to prove the
loss caused for which forfeiture can be made.
Arguments:
On Behalf of Plaintiff:
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Counsel for  the appellant/plaintiff has argued before this Court that even
assuming that the appellant/plaintiff was guilty of breach of contract, since the
respondent/defendant has failed to prove the loss caused to him, especially the
exact amount of loss, even assuming that the appellant/plaintiff was guilty of
breach of contract, yet in law the amount paid by the appellant/plaintiff to the
respondent/defendant had to be refunded. Reliance is placed upon the judgment
passed by this Court in the case of M.C. Luthra versus Ashok Kumar Khanna
2018 (248) DLT 161 and against which an SLP was filed in the Supreme Court,
which was dismissed by the Supreme Court vide order dated 15.5.2018 in
SLP(C) No.11702/2018. In the judgment in the case of M.C. Luthra (supra) it
has been held by this Court that mere breach of contract does not entitle a seller
to forfeit the moneys which come into in his hands from a buyer of the property,
and that a seller of an immovable property under an agreement to sell can forfeit
the amount received by him only if loss is pleaded and proved by him.
On Behalf of Defendant:
Learned counsel for the respondent/defendant has argued that as per para 3 of
the preliminary objections of the written statement, the respondent/defendant
has specifically pleaded that the transaction was not completed by
appellant/plaintiff due to fall in the market price of the property and it is further
argued that this aspect has been reiterated by the respondent/defendant in his
affidavit of evidence, and therefore, since the respondent/defendant has pleaded
and proved loss, hence the respondent/defendant is entitled to forfeit the amount
paid by the appellant/plaintiff/buyer as the facts of the present case are
distinguishable from the judgment in the case of M.C. Luthra (supra).
Rule of Law:
• the terms of the agreement Ex.PW1/1, stipulation in the
shape of Clause 8 regarding forfeiture of earnest money
cannot be termed as a penalty. Consequences for breach of
the contract are provided in Chapter VI of the Contract Act
which contains three sections , namely, section 73 of The
Code of Civil Procedure Act, 1908 to section 75 of The Code
of Civil Procedure Act, 1908 . As per Section 73 of The Code
of Civil Procedure Act, 1908 of the Contract Act, the party
who suffers by the breach of contract is entitled to receive
from the defaulting party, compensation for any loss or
damage caused to him by such breach, which naturally arose
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in usual  course of things from such breach, or which the two
parties knew when they make the contract to be likely the
result of the breach of contract. This provision makes it clear
that such compensation is not to be given for any remote or
indirect loss or damage sustained by reason of the breach.
The underlying principle enshrined in this section is that a
mere breach of contract by a defaulting party would not
entitle other side to claim damages unless said party has in
fact suffered damages because of such breach.
• Section 74 of The Code of Civil Procedure Act, 1908 of the
Act entitles a party to claim reasonable compensation from
the party who has broken the contract which compensation
can be pre-determined compensation stipulated at the time of
entering into the contract itself. Thus, this section provides
for pre-estimate of the damage or loss which a party is likely
to suffer if the other party breaks the contract entered into
between the two of them. In Fateh versus Balkishan Das ,
1964 (1) SCR 515, Supreme Court has held: Section 74 of
The Indian Contract Act, 1872 deals with the measure of
damages in two classes of cases
(i) where the contract names a sum to be paid in case of
breach and
(ii) where the contract contains any other stipulation by
way of penalty.
Analysis:
• Failure of respondent to prove any loss/ damage caused for
which the said amount can be forfeited.
• It was also observed that plaintiff is also not able to prove
that the breach of contract was because of defendant rather it
was found that plaintiff fail to comply with legal notice that
has described the condition for transfer of said property in his
name.
Conclusion:
• Based on the decisions made by apex court and other high
courts related to this case the court declared that the amount
deposited in this case by the appellant/defendant is not
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sufficient for  satisfaction of the judgment and decree passed
today in favour of the respondent/plaintiff, the
respondent/plaintiff is always at liberty to initiate execution
proceedings for recovery of the balance amount against the
appellant/defendant.
• The respondent/defendant can at best forfeit a reasonable and
nominal amount only, and not the complete amount of Rs.6
lacs especially as observed in para 18(i) of the judgment in
the case of M.C. Luthra (supra), and therefore it is held that
the respondent/defendant can only forfeit a sum of
Rs.50,000/- out of the total sum of Rs.6 lacs, and the
appellant/plaintiff thus is held to be entitled to a money
decree for a sum of Rs.5.50 lacs. In accordance with the ratio
of the judgment of the Supreme Court in the case of South
Eastern Coalfileds Ltd. versus State of M.P. and Others
(2003) 8 SCC 648, as referred to in para 18(i) of the
judgment in the case of M.C. Luthra (supra), the appellant is
also entitled to interest @ 12% per annum simple .
Case :2 :- M/s. Padia Timber Company (P) Ltd. v. The Board of Trustees
of Vishakhapatnam Port Trust
Topic: Offer and Acceptance
Introduction
In M/s. Padia Timber Company (P) Ltd. v. The Board of Trustees of
Vishakhapatnam Port Trust[1], the Supreme Court has reiterated that the
acceptance of a conditional offer with a further condition does not result in a
concluded contract. The Court has observed that when the acceptor attaches a
new condition while accepting the contract already signed by the proposer, the
contract is not complete until the proposer accepts the new condition.
Fact and Issues
On or about July 17, 1990, the Vishakhapatnam Port Trust (“the Respondent”)
floated a tender for supply of wooden sleepers (“Tender”). Clause 15 and 16 of
the Tender inter alia provided that (i) the purchaser of the wooden sleepers i.e.,
the Respondent would not separately pay for transit insurance; (ii) in the event
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of the  supplies being found defective, the Respondent would have the right to
reject the same and recover the freight. In response to the said tender, M/s.
Padia Timber Company (P) Ltd. (“the Appellant”) submitted its offer
which inter alia contained a specific condition that inspection of the wooden
sleepers would have to be conducted only at the Appellant’s depot. The
Appellant did not accept Clause 15 and 16 of the Tender and in turn made a
counteroffer. Subsequently, in accordance with the terms and conditions of the
Tender, the Appellant made a payment of INR 75,000/- towards the earnest
deposit, along with its quotation. As the opening of the Tender was postponed,
the Appellant submitted a revised offer reiterating the specific condition the
inspection of the wooden sleepers being held at its depot. Once the tenders were
opened, certain discussions took place between the Appellant and the
Respondent. Subsequently the Appellant made it clear to the Respondent that
whilst it was not in favour of the inspection of the wooden sleepers being
conducted at the general stores of the Respondent (“General Stores”), in the
event the same was done, the Appellant would charge 25% above the rate
quoted by it which was later revised to 24%.
By a letter dated October 29, 1990, the Respondent accepted the offer of the
Appellant for supply of wooden sleepers. However, it imposed a further
condition on the Appellant as regards the transport and inspection of the
wooden sleepers. Furthermore, the Respondent requested the Appellant to
extend the delivery period of the same.
Consequently, vide its letter dated October 30, 1990, the Appellant rejected the
proposal of the Respondent and declined to extend the validity thereof. Further,
the Appellant requested the earnest deposit made by it earlier be returned to the
Appellant. Pertinently, on the same day, without accepting the offer made by
the Appellant, the Respondent issued a purchase order dated October 29, 1990
(“Purchase Order”) for supply of wooden sleepers, on the terms and
conditions specified therein. The Respondent warned the Appellant that if the
supply of the wooden sleepers were not made as per the Purchase Order, risk
purchase would be made at the cost of the Appellant and the earnest deposit
would be forfeited.
Thereafter, the Respondent further requested the Appellant to commence the
supply of the wooden sleepers. In response thereto, the Appellant contended
that that there was no concluded contract between the parties. Therefore, once
again the Appellant requested for a refund of the earnest deposit.
In the light of the above, the Respondent filed a suit for damages for breach of
contract against the Appellant (“First Suit”) before the Additional Subordinate
Judge, Vishakhapatnam (“Trial Court”). The Appellant also filed a suit for
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recovery of  the earnest deposit along with interest, cost, and other consequential
reliefs (“Second Suit”) before the Subordinate Judge of the Trial Court. Both
the suits were clubbed together before the Trial Court and disposed of by a
common order dated March 31, 2000 (“Trial Court’s Order”). The First Suit
was decreed in favour of the Respondent and the Second Suit filed by the
Appellant was dismissed. The Trial Court inter alia held that (i) as the
Respondent had accepted the offer of the Appellant and issued a Purchase Order
in relation to the same, the contract was concluded between the parties; and (ii)
as the Appellant had not supplied the wooden sleepers as per the concluded
contract, the Respondent was entitled to the damages for breach of obligations
by the Appellant.
Aggrieved by the decision of the Trial Court, the Appellant filed two appeals
before the High Court at Hyderabad (“High Court”) against the Trial Court’s
Order. The High Court vide its judgment dated October 10, 2006 (“Impugned
Judgment”) passed in both the appeals, upheld and confirmed the Trial Court’s
Order. Being aggrieved, the Appellant filed an appeal before the Supreme Court
against the Impugned Judgment.
Arguments Advanced
The Respondent inter alia contended that since the Appellant refused to
discharge its obligation to supply the sleepers in terms of the contract, read with
the revised Purchase Order, the Respondent was constrained to invoke the risk
purchase clause (under the special conditions of purchase appended to the
Purchase Order). The Respondent further submitted that it purchased the
wooden sleepers at a higher rate from a third party, incurring losses, for which
the Respondent was entitled to claim damages from the Appellant. It was the
case of the Respondent that the conditions stipulated in the Purchase Order,
including the special conditions of purchase constitute the terms of a binding
contract.
The Appellant inter alia contended that (i) the negotiations between the
Appellant and Respondent did not fructify into a concluded contract, since the
Respondent did not accept the conditions of the offer of the Appellant fully; and
(ii) the Appellant did not agree to the terms and conditions on which the
Respondent insisted, particularly the condition of final inspection of the sleepers
at the General Stores.
Findings and Rule of Law
Highlighting the importance of Section 7 of the Contract Act (that requires an
acceptance of an offer to be absolute and unqualified to be converted into a
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promise), the  Supreme Court held that both the Trial Court as well as the High
Court had erred in overlooking the said provision whilst arriving at their
decision. The Court iterated that it was a cardinal principle of the law of
contract that the offer and acceptance of the offer must be absolute, and it could
give no room for doubt. The Supreme Court held that the offer and acceptance
must be based or founded on three components, that is, certainty, commitment,
and communication. It held that an acceptance with a variation is no acceptance
and would be, in effect and substance, simply a counter proposal which must be
accepted fully by the original proposer before a contract is made. The Court
clarified that when the acceptor puts in a new condition while accepting the
contract already signed by the proposer, the contract is not complete until the
proposer accepts that condition.
Whilst emphasising on the principle of ‘absolute and unconditional acceptance,’
the Supreme Court relied on and took note of some of its earlier decisions
passed in this regard, namely:
(i) In Union of India v. Bhim Sen Walaiti Ram, a three-Judge bench of the
Supreme Court had held that acceptance of an offer may be either absolute or
conditional. If the acceptance is conditional, offer can be withdrawn at any
moment until absolute acceptance has taken place.
(ii) In Jawahar Lal Burman v. Union of India , a three-Judge bench of the Court
had held that under Section 7 of the Contract Act acceptance of the offer must
be absolute and unqualified, and it cannot be conditional.
(iii) Similarly, a division bench in Haridwar Singh v. Bagun Sumbrui and
Ors had observed that when the acceptor puts in a new condition while
accepting the contract already signed by the proposer, the contract is not
complete until the proposer accepts that condition.
In the light of the above analysis and the aforesaid cases, the Supreme Court
observed that the Appellant had, in response to the tender issued by the
Respondent, submitted its offer conditionally subject to inspection of the
sleepers being carried out at the depot of the Appellant. The Court further
iterated that this condition of the Appellant was not accepted by the Respondent
unconditionally. However, the Respondent agreed to inspection and imposed a
further condition that the sleepers would be finally inspected at the General
Stores. Pertinently, the latter condition of the Respondent was not accepted by
the Appellant and it could not, therefore, be said that there was a concluded
contract. Consequently, the Supreme Court held that there being no concluded
contract, there could be no question of any breach on the part of the Appellant
or of damages or any risk purchase at the cost of the Appellant. Setting aside the
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Trial Court’s  Order and the Impugned Judgment, the Supreme Court directed
the Respondent to refund the earnest money deposited by the Appellant along
with interest.
Conclusion
Whilst analysing the fundamental contractual principles of offer and acceptance,
the Supreme Court has highlighted the importance of certainty, commitment,
and communication in the formation of a concluded contract. Further, the Court
has observed that it is trite law that while deciding whether a contract has been
concluded, parties ought to keep in mind that acceptance of an offer must be
absolute and unqualified. This commercially-sound judgment serves as a useful
and contemporary precedent for Courts. It also provides clarity and guidance,
and underscores the importance of absolute acceptance, especially for parties
that undertake multiple rounds of discussions before finalising their contract.
Judgment dated January 5, 2021 passed in Civil Appeal No. 7469
of 2008
“7. Acceptance must be absolute.—In order to convert a proposal into a
promise the acceptance must— —In order to convert a proposal into a promise
the acceptance must—”
(1) be absolute and unqualified;
(2) be expressed in some usual and reasonable manner, unless the proposal
prescribes the manner in which it is to be accepted. If the proposal prescribes a
manner in which it is to be accepted, and the acceptance is not made in such
manner, the proposer may, within a reasonable time after the acceptance is
communicated to him, insist that his proposal shall be accepted in the prescribed
manner, and not otherwise; but, if he fails to do so, he accepts the acceptance.”
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