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	1. Art 19(1)(a) &  IT Rules
Md Yusuf Hayath, (PhD-Law)
Assistant Professor (Law),
MNLU-Aurangabad.
LLM-Constitutional Law (GM),
UGC-NET’18, AP-RCET’18, AP/TS/KA/TN–SET’18.
FRDP
The Two Facets
 



	3. Article 19(1)(a)
&
Sec 66A  of IT Act 2000
Shreya Singhal v UOI WP No. 167 2021
• The Supreme Court of India invalidated Section 66A of the
Information Technology Act of 2000 in its entirety.
• The Petitioners argued that Section 66A was unconstitutionally
vague and its intended protection against annoyance,
inconvenience, danger, obstruction, insult, injury, criminal
intimidation, or ill-will were beyond the scope of permissible
restrictions under Article 19(2) of the Indian Constitution.
• The Court agreed that the prohibition against the dissemination
of information by means of a computer resource or a
communication device intended to cause annoyance,
inconvenience or insult did not fall within any reasonable
exceptions to the exercise of the right to freedom of expression.
• It further found that because the provision failed to define terms,
such as inconvenience or annoyance, “a very large amount of
protected and innocent speech” could be curtailed and hence its
sweep was overly broad and vague.
 


	4. Article 19(1)(a)
&
IT Rules  2021
“a fine blend of liberal touch with
gentle self-regulatory
framework”…
- Ministry of Electronics and Information Technology and the
Ministry of Information and Broadcasting
 


	5. Art 19(1)(a) v  IT Rules
• Invoking Section 87 of the IT Act, 2000 and in
supersession of the earlier IT (Intermediary Guidelines)
Rules, 2011
• Information Technology (Intermediary Guidelines
and Digital Media Ethics Code) Rules, 2021
• Object: rules have made it compulsory for OTT
platforms and “digital portals” in India to form a
grievance redressal system
• Under the new IT rules, large digital platforms - with
over 5 million users - will have to publish periodic
compliance reports every month, mentioning the
details of complaints received and action taken thereon.
• digital and social media companies "illegal and
unconstitutional" and against freedom of the press.
• Centre lex suprema "the law of the land is supreme
and should be abided by everyone"
 


	6. What are the  IT Rules 2021 and why are they
important?
• The guidelines under the new IT Rules, 2021, say that
there will be two categories, intermediary which can be
social media intermediary and significant social
media intermediary.
• Social media platforms would need to appoint a chief
compliance officer residing in India and a nodal
contact person who should reside in India for 24X7
coordination with law enforcement agencies.
• Social media platforms would also need to appoint a
resident grievance officer who shall perform the
grievance redressal mechanism as indicated.
• They would also need to publish a monthly
compliance report disclosing details of complaints
received and action taken, as also details of contents
removed pro-actively.
 


	7. Who is an  Intermediary?
• Sec 2 (1) (w) defines ‘Intermediary”
"intermediary", with respect to any particular
electronic records, means any person who on
behalf of another person receives, stores or
transmits that record or provides any service with
respect to that record and includes telecom
service providers, network service providers,
internet service providers, web-hosting service
providers, search engines, online payment sites,
online-auction sites, online-market places and
cyber cafes;]
 


	8. What Centre says?
•  enactment had become necessary due to widespread
concerns about issues relating to increased instances
of abuse of social media and digital platforms.
• “The right to freedom of speech and expression is
guaranteed under the Indian Constitution. The
independent judiciary and a robust media are part of
India's democratic structure," the Union IT Ministry
• The rules are designed to empower ordinary users of
social media. The victims of abuse at social media
platforms shall have a forum for redressal of their
grievances.
 


	9. Notable Instances on  Explicit Content
• Avinash Bajaj v Delhi 2005 – Baazee.com Case –
online auction website blocked for distributing –
Cyber Pornography. First case to be booked Sec 67.
• US v Jake Baker 1995 – posting of sexually explicit
material under a pseudonym “Jake Baker” by
portal:‘alt.sex.stories’.
• Delhi Balbharathi Case – posting explicit material in
http://www.amazing-gents.8m.net/
• Kukoo Web Series Social Media
 


	10. Issues
• Can block  a website
• Can block content in a Social Media
• Traceability government may require that each message
sent through WhatsApp or any other similar application be
tied to the identity of the user. When put in the larger context
of an environment that is rife with cybersecurity threats, an
inconsistent rule of law and the absence of any surveillance
oversight.
• Government regulating digital news media portals as well
as online video streaming platforms “For instance, as per
Rule 13(4), this also now includes powers of censorship
such as apology scrolls, but also blocking of content,”
• The purview of the IT Act, 2000, is limited. It only extends to
the blocking of websites and intermediary liabilities
framework but does not extend to content authors and
creators. This provides for the discretionary exercise of
government powers of censorship over these sectors.
 


	11. Actions taken by  social media giants under IT Rules,
2021
• Facebook: it took proactive action on 1.8 million
pieces of content containing adult nudity and sexual
activity.
• Instagram took action against 4.90 lakh pieces of
content containing adult nudity or sexual activity. It
also removed 6.68 lakh pieces
• Google removed 71,132 pieces of content in May
and took 83,613 removal actions in June following
user complaints.
• Google also removed 6,34,357 pieces of content in
May and 5,26,866 in June as a result of automated
detection. that were violent and had graphic content.
 


	12. Status of writ  petitions filed in different High Courts against IT
Rules, 2021
• Advocate Charita V has challenged the IT Rules, 2021 in the
Karnataka High Court, seeking directions to the Centre to
declare Rule 3 (1) (d) and Rule 7 of the IT Rules, 2021 as
"ultra vires and unconstitutional".
• The Digital News Publishers Association (DNPA) has also
challenged the IT Rules, 2021 in the Madras High Court.
• News agency PTI challenged the IT Rules, 2021 in the Delhi
High Court. PTI has said that the Centre is attempting to
regulate digital news media through the guidelines.
• Like NBA(News Broadcasters Association), LiveLaw has also
challenged the acts in the Kerala High Court. It has claimed
that the IT Rules, 2021 are violative of Articles 14 (right to
equality), Article 19(1)(a) (freedom of speech and expression),
and 19(1)(g) (freedom to practice any profession or to carry
on any occupation, trade or business).
• The Leaflet & Senior journalist Nikhil Wagle has challenged
Rule 9(1)&(3) in the Bombay High Court and termed "them
arbitrary, illegal and against the principle of net
neutrality".
 


	13. • High Court  of Bombay in the matter of Agij
Promotion of Nineteenonea Media Pvt.
Ltd. & Ors., vs. Union of India [W.P. (L.)
No. 14172 of 2021], the IT Rules, 2021
were challenged on the ground that the IT
Rules, 2021 are "ex facie draconian,
arbitrary and patently ultra vires" the
provisions of the Information Technology
Act, 2000 ("IT Act") and the provisions of
Articles 14, 19(1)(a) and 19(1)(g) of the
Indian Constitution, which guarantees
fundamental rights to the petitioners.
 


	14. Interim Orders
• Aug  14th 2021 Bombay High Court 
“people would be starved of the liberty of
thought and feel suffocated to exercise their right of
freedom of speech and expression, if they are made to
live in the times of content regulation on the Internet
with the code of ethics hanging over their head as the
Sword of Damocles”
 


	15. Interim Orders (contd…)
Sept  16th 2021 Madras High Court 
• “The Madras high court in its order refers to this
test in Shreya Singhal while considering Rule
3(1)(b)(x) which prohibits an intermediary from
publishing any information that is “patently false
and untrue”, and is written or published, with the
“intent to mislead or harass” for financial gain or
to cause any injury. The Madras high court has
noted that at the outset, these restrictions seem to
be beyond the scope of Article 19(2).
• The court has also acknowledged the impact of the
rules on individual citizens – observing that “there
is a genuine apprehension, that a wink or a nod
from appropriate quarters may result in the
platform being inaccessible to a citizen”.
 


	16. Contemporary Community Standards
  Ranjit Udeshi v State of Maharashtra (1962) (Hicklin Test
upheld)
• D.H. Lawrence’s sexually explicit novel -“Lady Chatterley’s
Lover” – banned in UK, USA, CAN & AUS
• Udeshi contented that section 292 was infringing his
fundamental right of freedom of speech and expression
guaranteed under article 19(1)(a) of the Constitution.
• Justice Hidayatullah, held that article 19(1)(a) of the
Constitution is subject to the restrictions enlisted under
Article 19(2). One of the grounds is public morality and
decency. Section 292 dealing with obscene materials falls
within this exception thereby addressing the issue of public
decency and morality. Therefore, Section 292 is
constitutional.
 


	17.  Post Ranjit  Udeshi Developments:
• S. 292 of IPC was amended 1969 inserting a definition of ‘Obscenity’.
• Obscenity under the amended provision:
– lascivious or appeals to the prurient interest or if its effect, or (where
it comprises two or more distinct items) the effect of any one of its
items, is, if taken as a whole, such as to tend to deprave and corrupt
persons who are likely, having regard to all relevant circumstances, to
read, see or hear the matter contained or embodied in it.
• Khushboo v Kanniamal (2010) – Tamil Actress – India Today Interview –
Premarital Sex – violative of Freedom of Speech & Expression – SC –
quashed criminal proceedings – adopted ‘Contemporary Community
Standards’ – Framer of the Constitution – Recognized the free flow of idea
and opinions essential to sustain collective life of the country.
 


	18.  Aveek Sarkar  v State of WB (2014)
• 1993 photograph of Boris Becker and his fiancée
• Overruled Hicklin Test
• SC court relied on Roth v USA
• Only iff ‘exciting lustful thoughts’
• SC applied ‘contemporary community standards’.
• Miller v. California 413 US 15 (1973) : The landmark judgment of
U.S. Supreme Court on obscenity laws was Miller v. California. It
laid down the so-called ‘Miller Test’ or ‘contemporary
community interest test’. The test is based on “the average
person, applying contemporary adult community standards,”
any matter that “lacks serious literary, artistic, political, or
scientific value” and “taken as a whole, appeals to prurient
interests” comes within the domain of obscenity, and thus not
protected by the First Amendment to the U.S. Constitution.
 


	19. Thank You!
-Yusuf Hayath
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